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IN THE 


United States Court of Appeals 

Fob the Distkict of Columbia Circuit 


No. 10,297 


Henry Shepherd V, Elizabeth Shepherd Scott, Mary 
Shepherd Ogden, and H. Cecil Kilpatrick, Guardian . 
ad litem for Thomas E. Shepherd, Appellants, 

v. 

Charlotte S. Pebatino, Appellee. 


i 

Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment (App. 19) 1 of 
the United States District Court for the District of Colum¬ 
bia, in an action for construction of the will of a deceased 
resident of the District of Columbia with respect to the 


1 Record references are to joint appendix incorporated in this brief. 
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distribution of a testamentary trust fund being administered 
here (App. 3). Jurisdiction of the lower court was 
founded on its general equity powers (D. C. Code, secs. 
11-301,15-306 (1940)). Jurisdiction of this court is founded 
upon its power to review final judgments of the United 
States District Court for the District of Columbia (D. C. 
Code, sec. 17-101). 

STATEMENT OF THE CASE 

This case arises on a request for instructions by the 
trustee under a trust established by the will of Azemia 
Shepherd, who died domiciled in the District of Columbia 
on October 2, 1915 (App. 2). The testatrix’ family., 
insofar as here relevant, is shown on the chart at page 
17 of the joint appendix. In her will (App. 7), after a 
preamble which recites an intent “to dispose of all property 
and estate”, and after provision for debts, the testatrix 
established, in paragraph “Second”, the trust fund here in 
question. This fund was to comprise, in the discretion of 
the exedutors, “not less than twenty nor more than twenty- 
five per cent of the amount of my estate, after the payment 
of all debts and costs”. The income from the fund was to 
be paid to two of her sons (A. M. Shepherd and W. J. 
Shepherd) for their joint lives, then to the survivor, then 
to her third son (R. D. Shepherd) for his life. Then follows 
the provision here in question, with respect to the corpus: 

“Should my grandson Henry Shepherd, son of my 
deceased son Henry Shepherd, survive my said three 
sons, I give and bequeath the said trust fund unto him, 
my said grandson Henry upon the death of my last 
surviving son, provided that said Henry shall then have 
attained the age of thirty years, if not, said trust fund 
shall be held by said trustee until my said grandson 
shall attain the age of thirty years, when said trustee 
shall pay the same unto him with the accumulated 
interest. But should my said grandson Henry Shep¬ 
herd, having survived my three said sons, die before 
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reaching the age of thirty years and having married 
and left child or children, I direct that said child or 
children receive said trust fund with the accumulated 
interest, equally divided among them when they respec¬ 
tively arrive at the age of twenty-one years; it being 
understood that said trust fund shall be held in trust 
by the Trustee until they arrive respectively at the age 
of twenty-one years, and then paid to them with the 
accumulated interest thereon. 

“If my said grandson Henry die during the lifetime 
of any of my said sons and not leave child or children, 
then and in that event I grant unto my last surviving 
son the power to dispose of said trust fund by his last 
will.’ ’ 

In paragraph “Third’’ the testatrix left her tangible 
personal property to her three sons, A. M. Shepherd, W. J. 
Shepherd, and R. D. Shepherd, {a fourth son, Henry Shep¬ 
herd, being dead when the will was executed, App. 5). 
In paragraph “Fourth” the balance of the residue of the 
estate, after the trust fund, was left to the testatrix’ three 
surviving sons in differing proportions. In paragraph 
“Fifth” she disinherited any beneficiary who should con¬ 
test the will, after stating that “the foregoing division of 
my estate has nothing to do with the same affection I have 
for all my children and grandson . . . ”. In the final para¬ 
graph, “Sixth”, she appointed her three surviving sons as 
executors. 

Azemia Shepherd was survived by her three sons, above- 
named, and by her grandson, Henry Shepherd, Jr., who 
was the child of the son who had predeceased her, and the 
father of appellants (App. 5). He was her only 
grandson. 

The trust fund here in question was established in 1917 
by the testatrix’ executors, pursuant to paragraph “Sec¬ 
ond” of her will, with the National Savings and Trust v 
Company of Washington, D. C., plaintiff below, as trustee 
(App. 2). The income was paid to the testatrix’ sons, 
as directed, until the death of the last surviving son, R. D. 


X • 



4 


Shepherd, on June 27,1948. 

The testatrix’ grandson, Henry Shepherd, Jr., died Au¬ 
gust 8, 1942, survived by two of her sons (W. J. Shepherd 
and E. D. Shepherd), and by four children (appellants 
here), who also survived the last surviving life tenant, 
K. D. Shepherd (App. 6). Upon the death of R. D. 
Shepherd, the trustee brought this proceeding for instruc¬ 
tions as to the disposition of the corpus. Answers were 
filed by appellants (App. 14, 15), and by appellee (App. 
12), who is the daughter of the testatrix’ son, W. J. 
Shepherd, one of the legatees named in the general residu¬ 
ary clause of paragraph “Fourth”. Default was entered 
on February 8,1949, against defendant Viola May Kidwell, 
residuary legatee and executrix of R. D. Shepherd, also one 
of the legatees named in paragraph “Fourth”. The tes¬ 
tatrix’ third son, A. M. Shepherd, died in 1939, without 
issue, survived by his two brothers above-named, who were 
his next-of-kin. 2 

The case was heard below on motions for summary judg¬ 
ment by appellants (App. 16) and appellee (App. 18). 
The court below granted appellee’s motion, denying ap¬ 
pellants’, upon memorandum opinion (App. 18). Judg¬ 
ment was entered accordingly on April 6, 1949 (App. 19). 

. STATEMENT OF POINTS 

Appellants rely upon the following points: 

1. The testatrix, Azemia Shepherd, evidenced in her will 
an intent that the remainder interest in the trust fund 
established by paragraph “Second” of the will should not 
pass under the general residuary clause of paragraph 
“Fourth”. 

2. The testatrix evidenced in her will the clear intent that 

* A. if. Shepherd and W. J. Shepherd both left wills which were not pro¬ 
bated, naming each other as residuary legatee. After making his will, W. J. 
Shepherd married and had issue (appellee here), so that his will was in any 
event revoked. Pascucci v. Alsop, 79 U. S. App. D. C. 354, 147 P. 2d 880 
(1945). 
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the remainder interest in the trust fund in question should 
pass to her grandson, Henry Shepherd, Jr., or to any sur- 
• viving children of his. 

SUMMARY OF ARGUMENT 

In paragraph “ Second” of her will, Azemia Shepherd 
set aside a portion of her residuary estate in trust, the 
income to be paid to two of her sons for their joint lives, 
then to the survivor, then to a third son for his life. Then 
follows the provision for her grandson and his children 
which is here in question (quoted at p. 2 above). 

The testatrix had four sons, one of whom had pre¬ 
deceased her leaving a son, Henry Shepherd, Jr., father of 
appellants. The testatrix provided life estates in the trust 
for her three surviving sons, and left them the balance of 
the residue (Will, par. “Fourth”) as well as her tangible 
personal property (Will, par. “Third”). She then made 
provision for the line of her deceased son by way of the 
remainder interest in the trust fund. Plainly she intended 
completely to dispose of that fund in paragraph “Second”, 
which, after dealing (as she undoubtedly supposed) with 
the possible contingencies, terminates—except for a spend¬ 
thrift clause—with a contingent power of appointment in 
her last surviving son. Undoubtedly she thought she had 
finally disposed of the fund in this paragraph, and did not 
intend any interest in it to be included in the balance of 
her residuary estate or to pass by intestacy. Actually the 
words of paragraph “Second” did not expressly cover the 
particular sequence in which events occurred, that is, the 
death of her grandson Henry, leaving children, before the 
death of her last surviving son. However, it is abundantly 
clear from the paragraph as a whole that she intended the 
fund to go in any event either to her grandson or to any 
surviving children of his, and upon well-settled principles 
of construction this dominant intent should be effectuated. 


ARGUMENT 


I. The dominant intent of the testatrix was that the prin- - 
cipal of the fund should go to her grandson or his 
children, if any, in all events. 

Paragraph “Second” of the will, above-quoted (p. 2), 
was plainly intended by the testatrix completely to dispose 
of the trust fund therein established out of part of the 
residuary estate. The words of the paragraph deal ex¬ 
pressly with the principal of the fund in the following se¬ 
quences of events: 

a) Survival of the life tenants by the grandson after 
attaining the age of 30, in which event the principal 
was to go to the grandson; 

b) Survival of the life tenants by the grandson be¬ 
fore attaining the age of 30, in which event the princi¬ 
pal was to go to the grandson upon reaching 30; 

c) Death of the grandson, “having survived my 
three said sons”, before reaching 30, leaving children, 

• in which event the principal was to go to the children 
upon respectively reaching the age of 21; 

d) Death of the grandson during the lifetime of any 
of the life tenants without leaving children, in which 
event the principal was to be subject to a testamentary 
power of appointment in the last surviving life tenant. 

The testatrix and her draftsman thus expressly provided 
that the grandson would take upon surviving and reaching 
30; that if he survived but failed to reach 30 his children 
would take; and that if he failed to survive and left no 
children the power of appointment would take effect. Either 
the testatrix or her draftsman omitted the words which 
would have expressly provided for the disposition of the 
fund if the grandson died, leaving children, before the last 
life tenant, which occurred. But they said enough to make 
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perfectly clear the intent that the children should then take. 
The testatrix (and her draftsman) obviously thought that 
had been provided; otherwise there was no possible reason 
for the words “and not leave child or children’’ as a condi¬ 
tion of the grant of the final power of appointment. Thus 
the entire paragraph demonstrates the testatrix’ funda¬ 
mental intent to leave the principal of the fund to either her 
grandson or his children, if any, after the death of the life 
tenants. The grandson and the life tenants are now dead, 
and children of the grandson are living.' That factual 
situation was in the testatrix’ mind, and she said what was 
then to happen. It is of no significance that that factual 
situation was reached chronologically in a manner not ex¬ 
pressly covered. 

Essentially analogous to this situation is that of a special 
power of appointment with no express gift in default of 
appointment. There 

“* * * property not effectively appointed passes to 
those living objects to whom the donee could have ap¬ 
pointed at the time of expiration of the power, unless 
the donor has manifested an intent that the objects, 
.shall receive the property only so far as the donee elects 
to appoint it to them.” Restatement, Property, § 367 
(2) (1940). 

The discussion (sec. 367, comment b) of the American Law 
Institute is apposite: 

“When the donor creates a special power it must be 
inferred, in the absence of contrary indications, that he 
intends the objects to have the benefit of the property. 
His mind is focused on having them receive the prop¬ 
erty through an appointment by the donee, but if this 
particular method of transfer fails, there is apparent a 
fundamental intent of the donor to pass the property 
to the objects and to this the rule stated in this section 
gives effect. A gift in default of appointment is im¬ 
plied in favor of the objects of the power. • * 
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Similarly here, “there is apparent a fundamental intent of 
the [testatrix] to pass the property’’ either to her grandson 
or to any children of his at the death of the life tenants; 
and it is only the “particular method of transfer”—here, 
the particular sequence of events—which has failed to occur. 

The lower court relied in its opinion upon language from 
an Illinois case 3 quoted with approval in George Wash¬ 
ington University v. Riggs Nat. Bank, 66 App. D. C. 389, 
88 F. 2d 771 (1936), as follows: 

“It is true, as the appellees insist, that a testator is 
presumed to have intended by his will to dispose of all 
his property and leave no part of it as intestate estate, 
and the court will adopt any reasonable construction 
of the will rather than hold that the testator intended 
to die intestate as to any of his property. If, however, 
the testator has overlooked a condition which he would 
perhaps have provided for if it had occurred to him, 
the court cannot guess at what provision he would 
probably have made and by construction read it as a 
part of his will on the presumption that he would 
naturally have made such a provision if he had thought 
of it. Moeller v. Moeller, 281 HI. 397, 117 N.E. 1002. 
Where there- is nothing in the will itself to show the 
intention of the testator as to the disposition of his 
property in the condition which has actually arisen, the 
court cannot hold that the will disposes of the property 
in a particular way, on the supposition that the testator 
would probably have disposed of it in that way if his 
attention had been called to the particular circum¬ 
stances.” 

We respectfully submit that the quoted language (which is 
the only authority relied on by the court below) is not in 
any way determinative of the present case because it refers 
to a testator who “has overlooked a condition which he 
would perhaps have provided for if it had occurred to him 
• • • ”. The “condition”, or factual situation, to be dealt 
with in the present case is the existence of children of 


* Pontius v. Conrad, 317 HI. 241, 148 N. E. 17 (1925). 




testatrix’ grandson- after his death and the deaths of the 
life tenants. The testatrix did not overlook that condition. 
On the contrary, she expressly provided for it, although her 
language assumed that it would be reached chronologically 
by death of the grandson (before attaining the age of 30 4 ) 
after the death of the sons. Since the grandson was of the 
generation after the sons it was perhaps natural for the tes¬ 
tatrix to speak in terms of his surviving the sons. 6 In any 
event her mind was “focused” on that particular sequence 
of events as leading to the present situation. See Restate¬ 
ment, Property, § 367, comment b, supra (p. 7). But no 
possible reason has occurred to us—and none was suggested 
by appellee below—why the testatrix would have wanted 
her grandchildren to take if their father died after the 
life tenants but not if he died before the life tenants; and 
we think it apparent that testatrix was utterly unconcerned 
about this particular sequence. The reason for the number 
of words used in the provision, including the references to 
survival by the grandson himself, was apparently the result 
of the draftsman’s preoccupation with the question of the 
grandson’s reaching the age of 30. We submit, therefore, 
that the testatrix has given unmistakable evidence of what 
she wanted to happen in the “condition” of affairs now 
existing, and that the only authority relied upon by the 
court below does not support its decision. 

We suggest further—although we think the court need 
not reach this consideration in the present case—that the 
Illinois Court in Pontius v. Conrad, supra, was apparently 
proceeding on a basic assumption which is fallacious. The 
Illinois Court indicates its unwillingness to read into a will 
a provision “on the presumption that he [testator] would 
naturally have made such a provision if he had thought of 


4 If the grandson himself survived the life-tenants and reached the age of 
30 he himself would have taken (and would presumably have provided for 
his children.) 

* Or possibly at this point 1 * the wits of the draftsman of this document 
wandered", see In re de Varonas Trust, 274 App. Div. 303, 84 N. Y. S. 2d 
50, 54 (1st Dep’t 1948). 
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it.” 148 N.E. at 18. This of course adumbrates the funda¬ 
mental inquiry as to what a court is really doing in the 
process of “construction”. We believe that if lawyers— 
and judges—were entirely candid it would have to be ad¬ 
mitted that “construction” often involves reading into an 
instrument a provision which the conveyor “would natu¬ 
rally have made * * * if he had thought of it”. This is the 
conclusion of the American Law Institute: 

• i 

“Hence the judicial ascertainment of the intent of the 
conveyor is a process which combines an orderly, but 
somewhat restricted search for his subjective intent 
with supplementing inferences of an intent which the 
conveyor probably would have had if he had addressed 
his mind to those problems which, in fact, have arisen 
out of his conveyance”. Restatement, Property, § 
241, comment c (1940). 

Compare the observation of Judge Learned Hand: 

“It is a very satisfactory but very bald way of stating 
intent and that is that we do pot mean by intent, even 
in these cases, what was actually in the mind of the 
person who expresses it, who writes the document, but' 
what he would have intended if he had been faced with 
the circumstances in question. That is what I think we 
all know is done constantly. Very few courts have had 
the courage to quite say that. I call that to your atten¬ 
tion because it seems to me it is highly desirable to 
bring it out, but it is quite a revolutionary thing to 
say.” (1937-38) 15 Proc. A.L.I. 218. 

As has been said, we think in this case it is not necessary 
ta face this perhaps still controversial thought, since here 
the testatrix has sufficiently indicated what she wanted to 
happen in the state of affairs now existing. We venture to 
say that no layman can read paragraph “Second” of the 
will and have any doubt as to the testatrix’ intent in the 
present situation. Nor does the law present any obstacle 
to the effectuation of her intent; on the contrary, the com- 
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mon-sense result is fortified by the applicable principles of 
construction, if resort to them is deemed necessary. 6 

II. Applicable principles of construction require effectua¬ 
tion of the testatrix’ dominant intent. 

“The dominant objective of construing a conveyance 
is to determine the disposition which the conveyor 
wanted to make.” 7 

Certain specific rules of construction are also applicable 
here: 

a) Preference for completeness of disposition 


We think it will not be doubted here that the testatrix 
intended to dispose in her will of her entire estate, and to 
dispose in paragraph “Second” of this entire trust fund. 
Under such circumstances “it is well recognized that the 
courts will not presume that a testator intended to provide 
for an intestacy in his will where a testamentary scheme 
can be logically deduced.” American Security & Trust Co. 
v. Sullivan, 72 F. Supp. 925, 934 (D.C. D.C. 1947); and see 
Restatement, Property, § 243, comment e (1940). 

There is no dispute as to the presumption against in¬ 
testacy. It is, moreover, submitted that the basis for the 
presumption is found in what the Law Institute calls the 
“constructional preference for completeness of disposi¬ 
tion”, Restatement, Property, $ 243, comment e 8 ; 


•See Restatement, Pboperty, § 242, comment Tc (1940):- “Problems 
never contemplated by the conveyor. A conveyor frequently expresses a desire 
in vague general language without having addressed either his thought or his 
language to the detailed operation of his disposition. Furthermore, when he 
undertakes to create future interests which are to become operative on differ¬ 
ing future sequences or combinations of facts it frequently happens that he 
has not anticipated the sequence or combination of facts which actually occurs 
and does not expressly provide for them in the instrument. In such situations 
the rule stated in this section seldom determines the judicially ascertained 
intent of the conveyor. Such situations require resort to other constructional 
factors such as those described in § 243.” 

7 Restatement, Pbopeety, § 241, comment c (1940). 

• * ‘ The act of drafting and executing a will generally connotes an intention 
on the part of the testator to make complete disposition of his assets.” 



and that the same logic leads here to the conclusion that 
the testatrix intended in the paragraph of her will devoted 
to this trust fund to. dispose completely of that fund, with¬ 
out leaving any interest in it for possible inclusion in the 
general residuary clause of paragraph “Fourth”. 

A similar situation was presented in Wilkins v. Miltimore, 
95 N.H. 17, 56 A. 2d 535 (1948). There the testatrix left her 
shares in a family corporation as follows: 

“Second. I give, bequeath and devise all shares of the 
Wilkins Paper Box Co., Inc., of which I may be pos¬ 
sessed to said Company as Trustee, all income from 
the same to be divided as follows: 

“To my sister-in-law, Bertha M. Sawyer, or her heirs, 
one third. To the children of my late brother-in-law, 
A. Milton Wilkins, viz :> Harold H. Wilkins, A. Wallace 
Wilkins and Marian E. Burns, or their heirs, one third. 

“To the children of my late brother-in-law, Charles L. 
Wilkins, viz., Charles Howard Wilkins or his heirs, 
and Marion Wells Keen, one third. Upon the death 
of Marion Wells Keen and in the case of the decease 
of either of the above beneficiaries named in this clause, 
without issue, it is my wish and I hereby direct that 
his or her portion revert to the Treasury of the Wilkins 
Paper Box Company, Inc.” 

( , * i 

The will in the Wilkins case also contained a residuary 
clause, but neither in that clause nor elsewhere in the will 
was the testatrix’ interest in the Wilkins Paper Box Com¬ 
pany mentioned except in the second paragraph above- 
quoted. The court instructed the trustees that 

“while these shares would pass under the residuary 
clause if she so intended ... there appear to be persua¬ 
sive reasons from a reading of the entire will indicating 
a purpose to dispose of her entire corporate holdings 
under the second paragraph of the will.” 56 A. Id 
at 536. 
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f. * \ • 

This case is discussed further below (p. 15) under an¬ 
other point. 

b) Preference for equality of distribution 

We submit that it is apparent on the face of the will that 
the underlying purpose of the trust fund in question was to 
provide for the line of the testatrix’ son, Henry, who pre¬ 
deceased her, and whose line received nothing else under 
the will. Thus, in paragraph “Fifth”, the testatrix said 
she had the “same affection” for her grandson (the then 
representative of the line of her deceased son) as for her 
three sons. Yet the sons were not only provided for in 
the general residuary clause of paragraph “Fourth”, and 
given the tangible personalty (paragraph “Third”), but 
were also given life estates in this trust fund established for 
the grandson (or his children). The remainder in the trust 
was the only provision the testatrix made for the grandson, 
or fpr the line of her fourth son. If the support of a 
general rule is needed for the conclusion that this equal¬ 
izing interest should not be taken away, it may be found 
in the “constructional preference for equality of distribu¬ 
tion”.® In discussing this “preference” the Law Institute 
points out that it 

“frequently causes that. construction to be adopted 
which preserves equality between the lines of descent 
from the testator ...” 10 

. . • v • * 

A relatively recent application of this principle by thia 
Court was in Ellery v. Washington Loom & Trust Co., 72 
App. D.C. 293,113 F. 2d 525 (1940). 

Furthermore, it will be noted here that the sons were 
given life estates in this very trust, which is at least some 
indication that they were not intended to have also the 
remainder interest. Compare In re Mooney’s Estate, 131 

** • » * . 

• Restatement, Pbopirty, § 243, comment / (1940). 

“Ibid. 
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Neb. 52, 267 N.W. 196 (1936), where the conrt said: 

“It does not appear reasonable, therefore, that Frank 
L. Mooney intended that his son shonld under no cir¬ 
cumstances come into possession of the property dur¬ 
ing his life, but that upon his death the title should 
vest in him for the purpose of distribution to his heirs 
at law. The language of the will does not support any 
such fantastic construction”. 267 N.W. at 199. 

c) Implication of remainder in favor of issne resulting from gift over 

on failure of issue 

The final power of appointment which the testatrix gave 
her last surviving son was made expressly contingent as 
follows: “if my said grandson Henry die during the life¬ 
time of any of my said sons and not leave child or children f> . 
As has been said, no possible reason has been suggested for 
the words “and not leave child or children” other than the 
obvious one that such “child or children”, if any, would 
take the interest, i.e., the fund here in question, which 
would otherwise become subject to the power of appoint¬ 
ment. Moreover, this result is required by a well-settled 
principle of construction which is stated by the Law Insti¬ 
tute as follows: 

“When property is limited by. an otherwise effective 
conveyance ‘to B for life, and if B dies without issue, 
then to C’, or by other words of similar import, then, 
unless a contrary intent of the conveyor is found from 
additional language or circumstances, an inference is 
required that the conveyor has limited an interest in 
favor of the issue of B, in the event that B dies sur¬ 
vived by issue.” 11 (Emphasis supplied) 

• m 

• • • • • 

“ Comment: 

. 

a. Rationale. • * # Applying the ‘definite failure of issue’ 
construction to the quoted limitation, the specific lan- 


Eistatiioent, Psopxrty, § 272 (1940). 







guage creates only an estate for life in B and a re¬ 
mainder in favor of C which is to become possessory 
if, bnt only if, B is nnsnrvived by issue at the moment 
of his death. As to the other equally possible alterna¬ 
tive, namely, if B dies survived by issue, there is, in 
terms,' no disposition. Nevertheless, in this situation, 
< as well as in the situation which earlier existed under 
the indefinite failure of issue construction, the intent 
commonly prevalent among conveyors similarly situ¬ 
ated [see § 243, Clause (a)] requires the inferring of 
an interest in favor of the issue of B. The failure to 
make such an inference would impute to the conveyor 
caprice in the disposition of his property and no such 
imputation is to be made when reasonably avoidable 
• * * ”. 12 (Emphasis supplied) 

This principle appears to be one specific ^illustration of 
the broader one that no words in a will are to be disregarded 
if they can rationally be given effect. The most recent ap¬ 
plication of that broad principle by this court seems to 
have been in Pace v. Bradley—JJ.S. App. D.C.—(No. 9793, 
Dec. 20,1948), 171 F. 2d 350. 

In the New Hampshire case, Wilkins v. MUtimore, cited 
above (p. 12), one third of the income of the trust fund in 
question was given 

“to the children of my late Brother-in-law, Charles L. 
Wilkins, viz., Charles Howard Wilkins or his heirs, and 
Marion Wells Keen • • • ”. 


There followed the provision that 

“upon the death of Marion Wells Keen and in the case 
of the decease of either of the above beneficiaries named 
in this clause, without issue, it is my wish and I hereby 
direct that his or her portion revert to the Treasury 
of the Wilkins Paper.Box Company, Inc. ,, (Emphasis 
supplied) 

The court thought it clear that there was an implied gift 
to the issue of the named beneficiaries. 


i 







“Although the bequest to the two children of Charles 
L. Wilkins is ambiguous, a reasonable construction of 
it is not difficult. Each child- received the income on 
one-sixth of the shares during .their respective lives 
and it goes to their respective surviving issue, if any, 
upon their deaths. 3 Restatement, Property, sec. 272. 
Upon death without issue his or her share goes to the 
Company. This much is made clear by the will itself.” 
56 A. 2d at 537. 

Accord, Lems v. Cockrell, 80 F. Supp. 380, 384 (D.C. D.C. 
1948, pending on appeal in this court), discussed below 
(p. 20); R.S. Const. Co. v. Nihiser, 174 Md. 170, 197 Atl. 
793 (1938); In re Heard’s Estate, 25 Cal. 2d 322,153 P. 2d 
553 (1944).' 

In the California case last cited the testatrix provided in 
paragraph 13 of her will that at the termination of a trust 
the remainder should go to the “heirs of the lawful issue 
of my son, John W. Heard, Jr.”. Paragraph 14 provided 
that: 


“If, at the termination of said trust as hereinabove 
provided, there should not then be living any lawful 
issue of my said son, John W. Heard, Jr., then the 
whole of the residue of my estate shall be forthwith 
paid over and distributed as follows”: (here follow 
provisions for certain named organizations)^ 

The question arose as to the validity of paragraph 13 
under the rule against perpetuities. In the course of its 
opinion the Supreme Court of California said: 

“If paragraph 13 were eliminated from the will, para¬ 
graph 14, which still remains, provides that if there 
. should not be any lawful issue of the respondent living 
at the time fixed for the termination of the trust the 
entire residue of the estate shall forthwith go to the 
organizations named therein. The thing that would 
prevent such a result would be the fact-that lawful issue 
of the respondent were then living. There is a natural 
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implication from this provision that if there he such 
lawful issue living at that time the property is to go to 
that issue.” (Emphasis supplied) 153 P. 2d at 566. 

Also in point is the principle of implication of powers 
of appointment, which is stated in the Restatement of Prop¬ 
erty (sec. 323, comment f) as follows: 

“Powers created by implication. In limitations which 
contain no grant of a power in specific language, the 
form of a gift over after a life estate may be such as 
to manifest an intent that the life tenant should have 
the power to dispose of the remainder. 

“Illustrations: 

“10. A, owning Blackacre in fee simple absolute, by 
will transfers Blackacre ‘to B for life, and if. B should 
die intestate then to 0 and his heirs’. B has an estate 
for life in Blackacre with a general testamentary power 
of appointment over the remainder. C has an estate 
in. fee simple absolute in remainder in default of ap¬ 
pointment.” 

m. Words will be supplied in a will if necessary to effectu¬ 
ate the intent. 

As is suggested by the rules of construction, discussed 
above, there is nothing extraordinary in the implication of 
provisions in a will, or in any conveyance. Such implica¬ 
tion, when appropriate, is merely one manifestation of the 
basic principle of effectuating the testator’s (or grantor’s) 
intent if it is fairly ascertainable. This court has recog¬ 
nized that, if necessary in order to carry out testamentary 
intent, “words may be supplied and omitted and sentences 
transposed”. Farrar v. Bingham, 68 App. D. C. 93, 95,93 F. 
2d 252, 254 (1937). 

The New York courts have recognized the same principle 
in a series of cases going back at least to Masterson v. 
Townshend, 123 N. Y. 458, 25 N.E. 928 (1890), and including 
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the leading case of In re Seiner’s Estate, 261 App. Div. 618, 
26 N. Y. S. 2d 783 (2d Dep’t 1941), aff’d, 287 N. Y. 664, 
39 NJE. 2d 287 (1941). In Master son v. Tovmshend, supra, 
the New York Court of Appeals said: 

“Courts have, from an early day, repeatedly upheld 
devises by implication, where no gift of the premises 
seems to have been made in the will, in formal language 
(citing cases). They are justified in so doing when¬ 
ever such a construction expresses what the testator 
manifestly intended to express”. 25 N.E. at 929. 

And the Court of Appeals in a later case said “* * * when 
an intention clearly appears on the face of the instrument, 
the courts should not defeat that intention by any rules of 
grammar or rhetoric”.' First Nat. Bank & Trust Co. v 
Palmer, 261 N. Y. 13,17-18,184 NJE. 477, 478 (1933). 

In In re Seiner’s Estate, supra, which is frequently cited 
in New York and elsewhere, the court stated the controlling 
principles as follows: 

“In construing a will, courts endeavor to ascertain and 
give effect to the intention of the testator. They may 
only do so insofar as that intention is manifested in 
the testament, expressly or by implication. A court 
may not give effect to a supposed intention of a Tes¬ 
tator which finds no expression in a will; but a court 
may give effect to an intention or purpose, indicated 
by implication, where the express language of the entire 
will manifests such an intention or purpose. The rule 
is easy of statement but its application is frequently 
provocative of controversy. 

“The authoritative cases here pertinent confirm the 
notion that a litigated will has no twin. They warrant, 
however, a further statement of principle. When a will 
does not contain a mention of particular property, or 
of an estate, or an express bequest or devise of such 
property or estate, in one contingency, then such prop¬ 
erty or estate may not be, in another contingency, the 
subject of a bequest or devise by implication through 








the medium of a construction of the testament. Espe¬ 
cially so if disinherison would result and there is no 
.express language indicating an intent to disinherit If, 
however, the property or estate to be bequeathed or 
devised by implication, in a contingency which has 
occurred, has been made the subject of an express be¬ 
quest or devise in another contingency, which did not 
occur, then effect may be given to such bequest or de¬ 
vise by implication, in the contingency which did occur, 
if a reading of the entire will makes manifest that such 
was the intention of the Testator. When courts have 
refused to sustain a bequest or .devise by implication, 
the will did not mention the property or estate, or did 
' not furnish a basis in language of the testator from 
which to imply such an intent ,, . 26 N. Y. S. 2d at 785-6. 

Among the New York cases is one which is essentially 
the same 18 as the present case, In re Cummings Estate, 75 
N. Y. S. 2d 893 (Surr. Ct. 1947), aff’d, 298 N. Y. 665,82 N.E. 
2d 402 (1948). There the testatrix provided in several dif¬ 
ferent paragraphs a general pattern whereby her husband 
and son were provided for, in varying ways, with remaii ~ 
interest in her sister. However, as in the present 
exact sequence of events which occurred was not expressly 
provided for. The court found an implied gift of the re 
mainder to the sister, saying: 


“Concededly the precise factual situation arising by 
reason of the son’s survival of his father and by reason 
of his dying an adult and intestate is not mentioned 
in the quoted text. The parties respectively argue, as 
their interests dictate, for intestacy or for a gift to the 
sister by implication. A search of the whole will is 
necessary to determine whether there is an implied gift 
to the sister in the circumstances which actually oc¬ 
curred # * # . The whole text of the will makes it obvious 
that deceased thought she had expressed a complete 
testamentary scheme which passed all of her property 
to her sister after her husband’s interests therein had 


“Of course no two wills are the same, but analytically the 
seems to be indistinguishable. 






been satisfied and after her son’s interests therein and 
his declared wishes respecting it had also been satisfied. 
There is here in the text of the will itself sufficient 
declaration of the purpose of deceased to require a 
holding that in the circumstances existent at the death 
of deceased’s son the text of the will, by implication, 
constituted the sister of deceased the remainderman of 
the fund held for the son under paragraph (b) of clause 
first of the will”. 75 N. Y. S. 2d at 894-5. 

A recent application of these principles by our District 
Court, in a comparable situation, was in Lewis v. Cockrell, 
supra, 80 F. Supp. 380. There the residue of the estate was 
bequeathed to testator’s wife for her life, then to be held in 
a trust under which 

“the income * * * shall be equally divided between my 
two daughters • • • and in the event of the death of 
either or both, to the use and benefit of their respective 
child or children”. 

The succeeding paragraph made provision for the contin¬ 
gency of one or both daughters dying without issue. 14 It 
will be noted that only the income of the trust was expressly 
given “to the use and benefit of” testator’s grandchildren; 
but since it was apparent that testator’s whole scheme 
called for the remainder to go to the grandchildren, if any, 
the court read such a provision into the will, stating that 
in order to achieve the testator’s intent 

“ . . . words that are clearly surplusage may be dis¬ 
regarded and words not in the document may be in¬ 
serted”. 80 F. Supp. at 384. 

u The court noted that the implications of this provision, which is com¬ 
parable to the one we have here (see pp. 14-17, above), “accentuated” the 
fundamental intent that the remainder should go to the grandchildren. 80 F. 
Supp. at 384. 
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> \ * 

CONCLUSION 

* Appellants accordingly submit that the clear intent of 
the will, fortified by the applicable rules of construction, 
is that after the death of the life tenants either the testa- 
trix’ grandson or his children, as the case might be, should 
take the fund in question; and that the court should there¬ 
fore reverse the decision below and remand the case with 
directions to instruct the trustee (plaintiff below) to divide 
the trust fund into four equal parts and to distribute pres¬ 
ently one such part, together with accrued income, to each 
of the adult appellants, Henry Shepherd V, Elizabeth 
Shepherd Scott, and Mary Shepherd Ogden, holding the 
fourth part for appellant Thomas R. Shepherd until he 
reaches the age of twenty-one, and then to distribute such 
share to him. 

Respectfully submitted, 

H. Cecil Kilpatbick, 

Guardian ad litem for 
Thomas R. Shepherd . 

Frederick A. Ballard, 

Attorney for Henry Shepherd V , 
Elizabeth Shepherd Scott, and 
Mary Shepherd Ogden. 
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1 Filed Oct. 7, 1948 

UNITED STATES DISTRICT COURT 

✓ 

FOR THE DISTRICT OF COLUMBIA 

National Savings and Tbust Company, 

a corporation, as trustee under the will of Azemia 
Shepherd, deceased, 15th Street and New York Ave¬ 
nue, N. W., Washington, D. C., 

Plaintiff, 


v. 


1. Henry Shepherd V, 

2907 P Street, N. W. 

Washington, D. C. 

2. Elizabeth Shepherd Scott, 

2211 Shallcross Avenue, 

Wilmington, Delaware 

3. Mary Shepherd Ogden, 

Land Grove Village, 

Londonderry, Vermont 

4. Thomas R. Shepherd, a minor, 

2907 P Street, N. W., 

Washington, D. C. 

5. Charlotte S. Peratino, 

1335 Saratoga Avenue, N. E. 

Washington, D. C. 

6. Viola May Kid welt,, 

as executrix and residuary legatee under the will of 
R. D. Shepherd, deceased, 

1764 North Sycamore Avenue, 

Hollywood, California, 

Defendants. 



—,- —— 

1 . • ' 

♦ . 


Complaint for Construction of Will and for Instructions 

as to Distribution 


1. This proceeding involves the construction of the last 
will and testament of a deceased resident of the District of 
Columbia and the distribution of the assets of a trust cre¬ 
ated thereby which is being administered in this jurisdiction. 

“V 

2. Azemia Shepherd, late a resident of the District of 

Columbia, departed this life therein on or about Oc- 
2 tober 2,1915, leaving a last will and testament dated 
the 4th day of March, 1915, which was admitted to 
probate and record by this Honorable Court, sitting as a 
Probate Court, on December 2, 1915 in Administration 
Cause No. 22,257, to which reference is hereby made as 
though set forth fully and at large herein. 

3. In and by her said last will and testament the said 
Azemia Shepherd appointed her three sons as executors 
thereof, described as R. D. Shepherd, W; J. Shepherd and 
A. M. Shepherd, and directed said executors as soon as prac¬ 
ticable to designate some trust company to be trustee under 
said will, and to deliver to such trustee not less than twenty 
nor more than twenty-five per cent of the amount of her 
estate, the same to be held by said trustee upon the trusts in 
said will more specifically set forth. Pursuant to such au¬ 
thority and direction said executors did, by a paper writing 
filed in the above Administration Cause on March 13,1917, 
designate and appoint your plaintiff, National Savings and 
Trust Company, as trustee under said will and thereafter 
there were delivered to plaintiff assets then valued at 
$16,000 to be held pursuant to the terms and provisions of 
the aforesaid will. 

4. In and by paragraph numbered Second of said last will 
and testament, a true copy of which is attached hereto as 

* Exhibit “A” and made a part hereof, the trustee acting 
under said will was directed to pay the net income from 
the trust property in equal shares to the aforesaid W. J. 
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Shepherd and A. M. Shepherd for and during their lives. 
Upon the death of one of said sons the entire net income 
was directed to be paid to the survivor, and upon the death 
of the survivor of said two sons said net income was di¬ 
rected to be paid to R. D. Shepherd for and during his life. 
Pursuant to the aforesaid directions, plaintiff paid the net 
income from said trust property to the said W. J. Shepherd 
and A. M. Shepherd until the aforesaid A. M. Shepherd died 
on January 27, 1939. Thereafter plaintiff paid the 
3 entire net income therefrom to the said W. J. Shep¬ 
herd until his death on September 17, 1943, and 
thereafter paid said net income to the aforesaid R. D. 
Shepherd until his death on June 27, 1948. 

5. Following the directions for the aforesaid distribution 
of the income from said trust property, the said testatrix 
provides in said paragraph numbered Second of her will 
as follows: 

“Should my grandson Henry Shepherd, son of my de¬ 
ceased son Henry Shepherd, survive my said three 
sons, I give and bequeath the said trust fund unto him, 
my said grandson Henry upon the death of my last 
surviving son, provided that said Henry shall then have 
attained the age of thirty years, if not, said trust fund 
shall be held by said trustee until my said grandson 
shall attain the age of thirty years, when said trustee 
shall pay the same unto him within the accumulated 
interest. But should my said grandson Henry Shep¬ 
herd, having survived my three said sons, die before 
reaching the age of thirty years and having married 
and left child or children, I direct that said child or 
children receive said trust fund with the accumulated 
interest, equally divided among them when they respec¬ 
tively arrive at the age of twenty-one years; it being 
understood that said trust fund shall be held in trust 
by the Trustee until they arrive respectively at the age 
of twenty-one years, and then paid to them with the 
accumulated interest thereon. 

If my said grandson Henry die during the lifetime 
of any of my said sons and not leave child or children, 


/ . 
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then and in that event I grant unto my last surviving 
son the power to dispose of said trust fund by his last 
will.” 

6. Plaintiff is informed and believes, and therefore avers, 

that the aforesaid grandson Henry Shepherd did not sur¬ 
vive the three sons of testatrix but died on or about August 
8,1942, prior to the death of two of said sons, namely, W. J. 
Shepherd and E. D. Shepherd. Plaintiff is further in¬ 
formed and believes, and therefore avers, that the said 
Henry Shepherd was married and left him surviving four 
children, the defendants Henry Shepherd, V; Elizabeth 
Shepherd Scott, Mary Shepherd Ogden and Thomas E. 
Shepherd, all of whom are of lawful age except the defend¬ 
ant Thomas E. Shepherd, who is approximately eighteen 
years of age. ^ 

7. Plaintiff is informed and believes, and therefore avers, 

that Henry Shepherd, the grandson of the testatrix 
4 neither survived the three sons of testatrix, nor died 
during their lifetimes without leaving children, which 
contingencies are expressly provided for by said will, but 
that the said Henry Shepherd died during the lifetimes of 
two sons of the testatrix and left children him surviving, 
which contingencies are not expressly provided for by the . 
will, and therefore plaintiff is unable to determine whether 
the property in its possession should be distributed to the 
heirs at law of said testatrix as intestate property, or to . j 
the children of the aforesaid Henry Shepherd, or whether 
the same should pass under the will of the said E. D. Shep¬ 
herd as the last surviving son of testatrix. 

8. Plaintiff further shows to the Court that, as shown in 
and by the aforesaid Administration Cause, testatrix had 
four children, namely, (1) Henry Shepherd, who prede¬ 
ceased testatrix leaving him surviving one child, the afore¬ 
said Henry Shepherd referred to by testatrix as her grand¬ 
child; (2) A. M. Shepherd, who, according to plaintiff's 
information and belief, died on January 27, 1939, without 
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issue; (3) W. J. Shepherd, who according to plaintiff’s 
information and belief, died September 17, 1943, leaving 
surviving him one child, the defendant Charlotte S. Pera- 
tino, and (4) R. D. Shepherd, who, according to plaintiff’s 
information and belief, died June 27, 1948, in the State of 
California, leaving a last will and testament dated Novem¬ 
ber 4,1947, which names the defendant Viola May Kidwell 
as executrix and residuary legatee. A copy of said will is 
attached hereto as Exhibit “B” and made a part hereof, 
and plaintiff is informed and believes, and therefore avers, 
that said will has been admitted to probate and record by 
the Superior Court of the State of California, County of 
Los Angeles, and that the said Viola May Kidwell qualified 
as executrix thereunder on or about August 19,1948. There¬ 
fore, plaintiff is informed and believes, and therefore avers, 
that the parties to this proceeding constitute all of 
5 the persons having an interest under the will of the 
said Azemia Shepherd, deceased, and the trust cre¬ 
ated thereby. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That a guardian ad litem be appointed to appear for. 
and represent the interests herein of the defendant Thomas 
R. Shepherd, a minor. 

2. That this Honorable Court construe the aforesaid last 
will and testament of Azemia Shepherd, deceased, and in¬ 
struct plaintiff as to the proper distribution to be made 
thereunder. 

3. And for such other and further relief as the nature of 
the case may require. 

National Savings and Trust Company, 
as trustee under the will of Azemia 
Shepherd, deceased. 

By Bruce Baird, President 


Plaintiff. 


Minor, Gatley & Drury, 

By John M. Lynham, 

1341 G Street, N. W., 
Washington 5, D. C., 

Attorneys for Plaintiff. 


6 Filed Oct 7, 1948 

EXHIBIT A 

I, AZEMIA SHEPHERD, widow, a resident of the City' 
of Washington in the District of Columbia, being of sound 
and disposing mind and memory, and intending to dispose 
of all property and estate, real and personal which I now 
own, or may hereafter acquire and to which I may be in 
any manner entitled at the time of my death, and hereby 
revoking all wills and codicils by me at any time heretofore 
made, do make, publish and declare this my last will and 
testament. 

First: I direct that all my just debts, including funeral 
expenses and expenses of administration shall be promptly 
‘ paid by my executors, either out of the principal or income 
of my estate as in their judgment shall seem best, and with¬ 
out reference to whether such funds are the proceeds of 
real or of personal property. 

Second: I direct that as soon as practicable and within 
thirteen months from the date of my death my executors 
hereinafter named shall designate some trust company or 
trust companies to be Trustee under this will, and I direct 
my executors within said time to deposit with said Trustee, 
a trust fund, in their discretion to be not less than twenty 
nor more than twenty-five per cent of the amount of my 
estate, after the payment of all debts and costs. Said trust 
fund to be either in cash or in first class interest-bearing 
securities at their fair market value, or part cash and part 
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securities as aforesaid, as my said executors may deter¬ 
mine. I grant unto the Trustee selected aforesaid, full and 
complete power to manage said trust fund, to invest and 
reinvest, to sell and convey or otherwise dispose of the 
same for the purpose of the proper investment and man¬ 
agement thereof. Any purchaser or purchasers not to be 
required to see to the due application of the purchase 
money. Said trustee shall pay the income derived from 
said trust fund in convenient installments not less often than 
semi-annually unto my sons W. J. Shepherd and A. M. 
Shepherd in equal shares during their lives, and upon the 
death of either to the survivor during his life. Upon 
7 the death of both my sons W. J. and A. M. Shepherd,. 

said trustee shall pay the income of said trust fund 
as aforesaid unto my son R. D. Shepherd, if he be then 
living, during his life. Should my grandson Henry Shep¬ 
herd, son of my deceased son Henry Shepherd, survive my 
said three sons, I give and bequeath the said trust fund 
unto him, my said grandson Henry upon the death of my 
last surviving son, provided that said Henry shall then have 
attained the age of thirty years, if not, said trust fund shall 
be held by said trustee until my said grandson shall attain 
the age of thirty years, when said trustee shall pay the 
same unto him with the accumulated interest. But should 
my said grandson Henry Shepherd, having survived my 
three said sons, die before reaching the age of thirty years 
and having married and left child or children, I direct that 
said child or children receive said trust fund with the 
accumulated interest, equally divided among them when 
they respectively arrive at the age of twenty-one years; it 
being understood that said trust fund shall be held in trust 
by the Trustee until they arrive respectively at the age of 
twenty-one years, and then paid to them with the accumu¬ 
lated interest thereon. 

If my said grandson Henry die during the lifetime of any 
of my said sons and not leave child or children, then and 
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in that event I grant unto my last surviving son the power 
to dispose of said trust fund by his last will. 

It is my will and I hereby direct that no person entitled 
at any time to receive any payment of income or the prin¬ 
cipal of said trust fund under the terms of this section of 
my will shall have any right or power to anticipate, alienate 
or in any wise encumber his or her share of any such income 
or principal or to give any order in advance upon the said 
trustee, and if by any means whatsoever, either through 
legal proceedings or otherwise, any such beneficiary shall 
be deprived of the right or power to personally receive 
and personally use such income, I direct that while 
8 such deprivation shall continue, said trustee shall 
expend the share of the income due to such bene¬ 
ficiary in and about the support of such beneficiary, and I 
direct that in no event shall the same become payable to 
any other person, except as hereinbefore expressly provided. 

Third: I give and bequeath absolutely unto my three sons 
R. D. Shepherd, W. J. Shepherd and A. M. Shepherd, in 
equal shares, all of my furniture, jewelry, paintings, china 
and other such household and personal effects. 

Fourth: All the rest, residue and remainder of my prop¬ 
erty and estate both real and personal, of whatsoever char¬ 
acter or description and wheresoever situated or found, I 
give, bequeath and devise, absolutely and in fee simple, 
unto my sons R. D. Shepherd, W. J. Shepherd and A. M. 
Shepherd, in the following proportions, to wit: Unto R. D. 
Shepherd, one-seventh; unto W. J. Shepherd, three- 
sevenths, and unto A. M. Shepherd, three-sevenths. 

Fifth: I desire to say that the foregoing division of my 
estate has nothing to do with the same affection I have for 
all my children and grandson, but the dispositions of my 
property severally made in this will are upon the express 
condition that the several legatees and beneficiaries, both 
direct and contingent, acquiesce in the provisions thereof, 
and it is my will that should any person or persons dispute, 
contest or attempt to contest this will that such person or 
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persons shall have no share in my property or the income 
therefrom and are expressly excluded from any benefit 
under this will. 

Sixth: I nominate, constitute and appoint my three sons, 
R. D. Shepherd, W. J. Shepherd and A. M. Shepherd, execu¬ 
tors of this my last will and testament, granting unto them 
full power to sell, transfer, convey or otherwise dispose 
of any or all of my estate, whether real or personal, and 
wheresoever situated, for the purpose of carrying out the 
. provisions of this will. I direct that no bond shall 
9 be required of my executors as such, and that no 
appraisement or inventory be made of my estate. 

IN WITNESS WHEREOF I set my hand and seal at 
Washington, D. C., this 4th day of March in the year one 
thousand nine hundred and fifteen. 

/s/ Azemia Shepherd (SEAL) 

The foregoing instrument, consisting of three typewritten 
pages, was, at the time and place thereof, by the testatrix, 
Azemia Shepherd, declared to us to be her last will and 
testament, and as such last will and testament was signed, 
sealed, published and declared by the said testatrix in the 
presence of ns, who at her request, and in her presence, and 
in the presence of each other subscribe our names as wit¬ 
nesses thereto, at Washington, D. C. on this 4th day of 
March, A. D. 1915. 

/s/ Geo. E. Sullivan 
Fendall Bulding 

, /s/ Walter C. English 

Fendall Bldg. 




N. 
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EXHIBIT B 

Last Will and Testament of E. D. Shepherd 

I, R. D. SHEPHERD, residing at 1764 North Sycamore 
Avenue, Los Angeles, California, do hereby make, publish 
and declare this to be my Last Will and Testament. 

FIRST: I give and bequeath unto my niece Charlotte 
Peratino, of 1335 Saratoga Boulevard, Washington, D. C., 
the sum of $1,000. 

SECOND: All the rest, residue and remainder of my 
estate of whatsoever kind or character and wheresoever 
situated, I give, devise and bequeath unto my friend, Viola 
May Kidwell, who has been associated with me for over 
forty-five years. She has been a true friend and companion 
to me. 

THIRD: In the event said Viola May Kidwell should not 
survive me, then all the rest, residue and remainder of my 
estate I give, devise and bequeath unto Elizabeth S. Saxe, 
her daughter, 

FOURTH: I nominate and appoint said Viola May Kid¬ 
well as executrix of this will, or should she fail to survive 
me, then I nominate and appoint her daughter, Elizabeth S. 
Saxe, as the executrix hereof. I direct that as to either 
executrix qualifying hereunder, no bond be required and 
that either shall have the power to sell all or any part of 
my estate, without notice or order of Court, other than such 
order of confirmation as may be required by law. 

LAST: I hereby revoke all former wills and codicils by 
me made. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and seal this 4 day of November, 1947. 


R. D. Shepherd (SEAL) 
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The above and foregoing instrument, consisting of two 
(2) pages with this page, was, at the date thereof by the 
said R. D. SHEPHERD signed, sealed published as and 
declared to be his Last Will and Testament, in the presence 
of us, who, at her request and in her presence and in the 
presence of each other, have subscribed our names as wit¬ 
nesses hereto. 


Clara Dyar 

Residing at 1800 N. El Cerrito PI. 
Hollywood, Calif. 

Edward Hervey 
Residing at 612 N. Bedford Dr. 
Beverly Hills, Calif. 
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Filed Oct. 22,1948 


Answer of Defendant Charlotte S. Peratino 


In answer to the Complaint for Construction of Will and 
for Instructions as to Distribution, filed herein by the plain¬ 
tiff, the defendant, Charlotte S. Peratino, enters her 
12 appearance herein and insofar as her interests are 
concerned states as follows: 

1. 2. The defendant, Charlotte S. Peratino, admits the 
allegations set forth in paragraphs 1 and 2 of plaintiff’s 
complaint. 

3. The defendant admits so much of the allegations of 
paragraph 3 as set up the trust fund, but is without knowl¬ 
edge as to the amount so set aside. 

4. 5. 6. The defendant admits the allegations of para¬ 
graphs 4, 5 and 6 of said complaint. 

7. The defendant admits so much of paragraph 7 as to 
the death of the grandson Henry Shepherd, but avers that 
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all of the contingencies set out in Azemia Shepherd’s will 
did not occur, and that neither the children of the deceased 
grandson Henry Shepherd, nor the residuary legatee under 
the will of the deceased son R D. Shepherd, are entitled to 
the trust fund thus created, but that insofar as said trust 
fund is concerned, the defendant, Charlotte S. Peratino, 
believes and therefor avers 2 the decedent Azemia Shepherd 
died intestate. 

8. The defendant admits the allegations of paragraph 8 
of plaintiff’s complaint herein. 

WHEREFORE, the defendant, Charlotte S. Peratino, 
having fully answered prays: 

1. That the Court enter an order herein directing the 

funds held in trust under the will of Azemia Shepherd 
13 be distributed to the surviving heirs and next of kin 
of the said Azemia Shepherd, as though the said 
decedent had died intestate. 

2. And for such other and further relief as the nature of 
the case may require. ' 

Charlotte S. Peratino. 

V , 

Walter M. Bastian 
Louis P. Maniatis 

National Press Building 
Washington 4, D. C. 

Attorneys for said defendant. 

• ••••••••• 







14 



Filed Oct. 27,1948 


Answer of Defendants Henry Shepherd V, Elizabeth 
Shepherd Scott, and Mary Shepherd Ogden 

Defendants No. 1, 2, and 3, Henry Shepherd V, Elizabeth 
Shepherd Scott, and Mary Shepherd Ogden, answering the 
complaint, state: 

1-6. Admit the allegations of paragraphs 1 through 6 of 
the complaint. 

7. Admit that Henry Shepherd, grandson of the testatrix, 

neither survived the three sons of testatrix nor died 
15 during their lifetimes without leaving children, but- 
died during the lifetime of two of the sons of testa¬ 
trix leaving children him surviving, and that this contin¬ 
gency was not expressly provided for by the will. These 
defendants are accordingly advised and believe and there¬ 
fore admit that construction of the will by this Court is 
appropriate, and that the Court should determine whether 
the fund in plaintiff’s possession should be distributed to 
the children of Henry Shepherd, which is contended by 
these defendants, or to the next-of-kin of the testatrix as 
intestate property; but these defendants are advised and 
believe and therefore aver that there is no possibility that 
the fund should pass under the will of E. D. Shepherd since 
his power of appointment was expressly conditioned on the 
death of Henry Shepherd (during the lifetime of any of 
the other sons of testatrix) without leaving children, which 
contingency did not occur. 

8. Admit that their grandfather, Henry Shepherd, pre¬ 
deceased testatrix, leaving him surviving one child, Henry 
Shepherd, father of these defendants and referred to by 
testarix as her grandson. Admit on information and belief 
the remaining allegations of paragraph 8. 

WHEREFORE, these defendants pray: 
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1. That the Court construe the will of Azemia Shepherd, 
deceased. 

2. That the Court instruct plaintiff to divide the trust 
fund described in the complaint into four equal parts, and 
to distribute one such part, together with the net income 

accrued thereon, to each of these defendants. 

16 3. For such other and further relief as the nature 

of the case may require. 

H. Cecil Kilpatrick 
Frederick A. Ballard 
912 American Security Building, 
Washington 5, D. C. 

Attorneys for defendants Henry Shepherd 
V, Elizabeth Shepherd Scott and Mary 
Shepherd Ogden. 


\ 
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Filed Dec. 23,1948 


Answer of Defendant Thomas R. Shepherd 

Defendant Thomas B. Shepherd, by his guardian ad litem, 
H. Cecil Kilpatrick, joins in paragraphs 1 through 8 of the 
answer of defendants Henry Shepherd V, Elizabeth Shep¬ 
herd Scott, and Mary Shepherd Ogden, filed herein on 
October 27, 1948, and prays: 

1) that the Court construe the will of Azemia Shepherd, 

deceased; . 

2) that the Court instruct plaintiff to divide the trust - 
fund described in the complaint into four equal parts, and 
to hold one such part for this defendant until he reaches ' 
the age of twenty-one and then to distribute such share, with 
its accumulated income, to him; 
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3) for such other and further relief as the nature of the 
case may require. 


H. Cecil Kilpatrick, 

Guardian ad litem for Thomas R. Shepherd. 
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Filed Dec. 23,1948 

Motion for Summary Judgment on Behalf of Defendants 
Henry Shepherd V, Elizabeth Shepherd Scott, Mary 
Shepherd Ogden, and H. Cedi Kilpatrick, Guardian ad 
Litem for Defendant Thomas B. Shepherd 

These defendants move for summary judgment in their 
favor on the ground that under the will of Azemia Shepherd 
there is a plain implication and dominant intent that in the 
event of the previous death of their father, Henry Shepherd, 
leaving children him surviving, the fund in question should 
be distributed to or held for such children upon termination 
of the life estates. 

H. Cecil Kilpatrick 

Guardian ad item for defendant Thomas R. 

Shepherd. 

Frederick A. Ballard 
Attorney for defendants Henry Shepherd V, 
Elizabeth Shepherd Scotty and Mary 
Shepherd Ogden. 











Shepherd V Shepherd Shepherd Shepherd 
Scott Ogden (Minor) 
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Filed Jan. 24,1949 

I 7 

Motion for Summary Judgment on Behalf of Defendant 
Charlotte Shepherd Peratino 

This defendant moves this Honorable Court for summary 
judgment in behalf of herself as the daughter of one of the 
residual legatees under the will of Azemia Shepherd for 
the reason that it is apparent, in the absence of the fulfil¬ 
ment of the conditions prescribed therein, it was her clear 
intention that the trust fund created under the will shall 
pass to her sons under the residuum of her estate. 

Walter M. Bastian, 

Attorney for defendant Charlotte S. Peratino. 

«»•••••••• 
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Filed March 30, 1949 

Memorandum as to Construction of Will 


While there is language in the will of Azemia Shepherd 
suggesting an intent to provide that her great grandchil¬ 
dren should participate in her trust estate in the event their 
father predeceased testator’s three named sons, it seems 
to me the inference of such intention is so doubtful and 
speculative that the court is not justified in making a con¬ 
struction to this effect. Pontious v. Conrad, 317 HI. 241, 
quoted with approval in George Washington University v. 
Biggs National Bank, 66 App. D. C. 389, 390. The same 
reasoning applies to the asserted right of testator’s last 
surviving son to dispose of the trust estate by his last will. 

Testator made it clear she intended by her will to dis- 


\ 
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pose of all of her estate and I find there is no language 
employed which is inconsistent with the distribution of the 
trust property as part of the residuary estate. 

The trustee therefore will be instructed that the pro¬ 
ceeds of the trust estate shall be distributed pursuant to the 
fourth paragraph of decedent’s last will and testament. 


March 30, 1949 


Boutha J. Laws, 

Chief Judge . 
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Filed April 6,1949 

Judgment 

This cause came on to be heard on motions of the defend¬ 
ants herein for summary judgment, and the Court having 
considered the pleadings in the action; having heard oral 
argument; and having also considered the briefs filed in 
support of said motions, and having found that there is no 
genuine issue as to any material fact, it is by the Court this 
6th day of April, 1949, 

ORDERED, ADJUDGED AND DECREED, that the 
motion of the defendant Charlotte Shepherd Peratino for 
summary judgment be, and the same hereby is granted, and 
that the motion of the defendants Henry Shepherd, V et 
al., for summary judgment be, and the same hereby is 
denied, and it is further 

ORDERED, ADJUDGED AND DECREED, that the Na¬ 
tional Savings and Trust Company, as trustee under the 
will of Azemia Shepherd, deceased, be, and it is hereby 
ordered and directed to distribute the principal and ac¬ 
cumulated income of the trust estate, held by it under Item 
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Filed March 30, 1949 
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speculative that the court is not justified in making a con¬ 
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pose of all of her estate and I find there is no language 
employed which is inconsistent with the distribution of the 
trust property as part of the residuary estate. 

The trustee therefore will be instructed that the pro¬ 
ceeds of the trust estate shall be distributed pursuant to the 
fourth paragraph of decedent’s last will and testament. 


March 30, 1949 


Boutha J. Laws, 

Chief Judge. 

/ 
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Filed April 6,1949 

Judgment 


This cause came on to be heard on motions of the defend¬ 
ants herein for summary judgment, and the Court having 
considered the pleadings in the action; having heard oral 
argument; and having also considered the briefs filed in 
support of said motions, and having found that there is no 
genuine issue as to any material fact, it is by the Court this 
6th day of April, 1949, 

ORDERED, ADJUDGED AND DECREED, that the 
motion of the defendant Charlotte Shepherd Peratino for 
summary judgment be, and the same hereby is granted, and 
that the motion of the defendants Henry Shepherd, V et 
al., for summary judgment be, and the same hereby is 
denied, and it is further 

ORDERED, ADJUDGED AND DECREED, that the Na¬ 
tional Savings and Trust Company, as trustee under the 
will of Azemia Shepherd, deceased, be, and it is hereby 
ordered and directed to distribute the principal and ac¬ 
cumulated income of the trust estate, held by it under Item 
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numbered second of the will of Azemia Shepherd, deceased, 
pursuant to the provisions of Item numbered fourth 
25 of said will. 


Bolitha J. Laws, 

Chief Judge. 
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Filed April 27, 1949 

Notice of Appeal to the United States Court of Appeals for 
the District of Columbia Circuit 

Notice is hereby given that Henry Shepherd V, Elizabeth 
Shepherd Scott', Mary Shepherd Ogden, and H. Cecil Kil¬ 
patrick, guardian ad litem for Thomas R. Shepherd, a 
minor, defendants in the above-entitled action, appeal to 
the United States Court of Appeals for the District of 
Columbia Circuit from the judgment entered herein on 
April 6,1949. 

s 

H. Cecil Kilpatrick, 

Guardian ad litem for Thomas R. Shepherd, 
a Minor. 

Frederick A. Ballard, 

Attorney for defendants Henry Shepherd 
V, Elizabeth Shepherd Scott, and Mary 
Shepherd Ogden, 

912 American Security Building, 
Washington 5, D. C. 
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IN THE 


United States Conit of Appeals 

For the District of Columbia 


No. 10,297 


HENRY SHEPHERD V, ET AL., Appellants , 

v. 

CHARLOTTE S. PERATINO, Appellee. 


BRIEF FOR APPELLEE, CHARLOTTE S. PERATINO. 


Appeal from the United States District Court for the 
District of Columbia. 


COUNTERSTATEMENT OF THE CASE. 

Azemia Shepherd, a resident of the District of Columbia, 
died on or about October 2, 1915, leaving a last will and 
testament dated March 4,1915, Paragraph Second of which 
gives rise to this controversy. 

*By the terms of her will, she designated her three sons, 


1 'Hie testatrix had four sons, Henry Shepherd, Augustus M. Shepherd, 
William J. Shepherd and R. D. Shepherd. Henry died before testatrix had 
made her will, leaving a son, Henry, Jr., surviving him. 
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Augustus M. Shepherd, William J. Shepherd and R. D. 
Shepherd, as executors, and, under said Paragraph Second 
of said will, directed them to designate some trust company 
as Trustee and to deliver to such Trustee not more than 
twenty-five per cent nor less than twenty per cent of the 
value of her estate, to be held in trust upon conditions set 
forth. 

The executors designated the National Savings and Trust 
Company as the Trustee, and thereupon delivered to it as¬ 
sets then valued at sixteen thousand dollars. 

The Trustee complied with the conditions of the trust, as 
specifically set forth and fully stated in said Paragraph 
Second of testatrix’s will, paying the income first to the two 
sons, Augustus M. Shepherd and William J. Shepherd, in 
equal shares during their joint lives. 

Augustus M. Shepherd (son) died a resident of the Dis¬ 
trict of Columbia, on or about January 27, 1939, unmarried 
and without issue, leaving a last will and testament dated 
February 15, 1916. This will was filed in the office of the 
Register of Wills, United States District Court for the Dis¬ 
trict of Columbia on October 5, 1943, but was never pro¬ 
bated. 

Henry Shepherd, Jr. (grandson) died intestate on or 
about August 8,1942, leaving four children, namely, the Ap¬ 
pellants herein, Henry Shepherd V., Elizabeth Shepherd 
Scott, Mary Shepherd Ogden and Thomas R. Shepherd 
(minor). 

Upon the death of Augustus M. Shepherd, the Trustee 
paid the income to William J. Shepherd until his death on 
or about September 17, 1943. William J. Shepherd died a 
resident of the District of Columbia, leaving his wife and 
daughter surviving him, the daughter being the Appellee 
herein, Charlotte Shepherd Peratino. Like Augustus M. 
Shepherd, the decedent, William J. Shepherd, left a last 
will and testament dated February 15,1916. This will was 
filed in the office of the Register of Wills, United States Dis¬ 
trict Court for the District of Columbia on October 5,1943, 
but was never probated. 
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After William J. Shepherd’s death, the Trustee then 
paid over the income from the trust to testatrix’s third and 
surviving son, R. D. Shepherd, until his death. R. D. Shep¬ 
herd died a resident of Los Angeles, California, on or about 
June 27, 1948, unmarried and without issue, leaving a last 
will and testament dated November 4, 1947, wherein one 
Viola May Kidwell was named as chief beneficiary, she 
being one of the defendants in this cause. 

Following the death of the last surviving son of testa¬ 
trix, the Trustee filed this proceeding in the United States 
District Court for the District of Columbia for the construc¬ 
tion of Paragraph Second of said will. 

The District Court, after having a full hearing on motions 
for summary judgment filed by the competitive parties, de¬ 
cided that the corpus of the trust fund passed under Para¬ 
graph Fourth of the will as part of the residuum of the 
estate of the testatrix. 

We deem it important to emphasize the fact that both 
Augustus M. Shepherd and William J. Shepherd made 
simultaneous wills (February 15,1916) within a year after 
testatrix had made her will (March 4, 1915), while both 
were unmarried, each naming the other as residual legatee, 
after setting up a trust fund and providing for a legacy to 
their brother, R. D. Shepherd. 

Two years after making his will (on or about September 
4, 1918) William J. Shepherd was married to Edna M. 
Cooper, and of this marriage the Appellee herein, Charlotte 
Shepherd Peratino, was born on or about September 22, 
1920. 2 

2 Augustus died before William and, bad Augustus’ will ever been pro¬ 
bated, William, being residual legatee, would have taken. In so far as 
William’s will is concerned, his marriage and the subsequent birth of a child, 
capable of taking, revoked that will and therefore he is presumed to have 
died intestate. 

“In the United States, in the absence of a statute abolishing the 
common law rule and establishing a new rule in its place, the marriage 
of a man and the birth of a child, capable of inheriting, revoke a prior 
will, if both occurred after the execution thereof, and this rule is 
to apply with even greater force where the child, is born after the death 
of its father.’’ Pascucci v. Alsop, et aL, 147 P. (2d) 880. 

Page on Wills, Sec. 480, 507. 
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William J. Shepherd did not change his will after his mar¬ 
riage and the subsequent birth of his child, and, conse¬ 
quently, his will was revoked by operation of law. 

Augustus M. Shepherd never married. 

The question presented for the Court’s determination is: 
What was the actual and true intent of the testatrix in so 
far as the ultimate disposition of the trust fund is con¬ 
cerned? 


SUMMARY OF ARGUMENT. 

• 1. The findings of the District Court, unless unwarranted, 
should not be disturbed in appeal. 

2. Appellants, by their argument, would require a strained 
interpretation and speculation by the Court to effectuate 
their contention as to the real intent of the testatrix. The 
position they are assuming is wholly inconsistent with the 
evident and dominant intent so clearly shown by the will 
itself. 

3. Appellants are seeking a substitution or supplying of 
language so as to change the apparent and true intent of the 
testatrix. The Court cannot speculate as to what testatrix 
may have intended or provided where the will amply indi¬ 
cates that the dominant intent of testatrix was directed to 
the well being and benefit of her sons, as is shown through¬ 
out the will and as is so carefully provided by the testatrix. 

ARGUMENT. 

1. The Findings of Chief Judge Laws, Unless Clearly 
Unwarranted, Should not be Disturbed. 

The lower Court’s findings are conclusive and must be 
accepted if supported by substantial evidence. 3 They are 
entitled to great weight and should not be set aside unless 
wholly unwarranted. 4 

3 Douglas v. Lehman, 62 App. D. C. 264 ; 66 F. (2d) 790. Lipski v. Burch, 
et aL, 63 App. D. C. 104; 69 F. (2d) S42. Colby v. Biggs National Batik. 67 
App. D. C. 259; 92 F. (2d) 183. 

•* Palmer, et al. v. Strahecker, et al., 60 App. D. C. 312; 53 F. (2d) 924. 
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2. The Position Assumed by Appellants Would Require 
Speculation as to the Testamentary Intention of 
Testatrix. 

It is contended by Appellants in their brief that the dom¬ 
inant intent of the testatrix was to have the grandson or 
his children take in any and all events. A reading of the 
will will clearly disclose that such is not the fact. 

Before the intent of the testatrix can be ascertained, the 
language employed in creating the trust must be considered, 5 
as well as the relation of the parties and the dominant bene¬ 
ficiaries as determined by reading the entire will.® 

In reading the will as a whole, it is apparent that testa¬ 
trix’s real and immediate interest was directed towards her 
surviving sons, for to them she left all her household effects, 
jewelry, paintings, etc. and then provided that “. . . the 
rest residue and remainder of my property ... 7 give . . . 
absolutely and in fee simple unto my sons R . D. Shepherd, 
W. J. Shepherd and A. M. Shepherd ...” (Italics supplied.) 

In creating the trust provided by Paragraph Second of 
her will the testatrix further evidenced her intent in pro¬ 
viding a life estate for each of her sons, and only upon the 
occurrence of certain conditions were the grandson or his 
children to receive such trust. The trust itself provides 
that the grandson should take only if he survived the sons 
and attained the age of thiry years. This situation did not 
eventuate. He did not survive the sons. 

Then the testatrix, in the same Paragraph Second, pro¬ 
s' 4 . . . the language of the entire will must be taken into consideration. ’ * 
Page on Wills, Sec. 1110, p. 1840. (Italics supplied.) 

6 4 4 Testator’s intention is to be determined by construction of whole will 
and not from detached paragraphs and, where intention is apparent, it should 
be given effect even though to do so involves rejection of literal meaning of 
particular words.” Stone v. Stokes, 163 F. (2d) 704. (Italics supplied.) 

4 4 In suit for construction of will, problem is the reasonable interpretation 
of the words used to express testator’s intention .’ f Evans v. Evans, 60 App. 
D. C. 371; 55 F. (2d) 533. 

“All principles and rules in aid of interpretation yield to the intention 
revealed by the context. And words are to be given their primary and natural 
significance unless the context renders it clear that they were employed in a 
different sense. The prima facie meaning of the terms cannot be rejected in 
favor of a larger construction without a clear indication of such a purpose - 
Speculation as to the testamentary intent is not permissible. The judicial 
authority may not rewrite the will, in whole or in part.” Dickerson, et al. 
v. Dickerson, et aL, 66 A. (2d) 740. (Italics supplied.) 
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vided that should her grandson, having survived her three 
sons, die before reaching the age of thirty, and having mar¬ 
ried and left child or children, such child or children are to 
receive the trust fund, with accumulated interest, as they 
respectively arrive at the age of twentv-one years. Neither 
did this situation eventuate. The grandson did not survive 
the three sons but he did die after reaching the age of thirty 
years, leaving children. 

Testatrix then provided that if the grandson died during 
the lifetime of any of her sons, not leaving child or children, 
her last surviving son was to have the power to dispose of 
the trust fund by his last will. This provision is inopera¬ 
tive because the grandson died during the lifetime of one 
of her sons but left children. 

Taking the wording of Paragraph Second in its ordinary 
meaning, it appears that testatrix’s primary concern was 
for her sons, and she said that her grandson would take if, 
and only if, he survived the sons and reached the age of 
thirty. The greatgrandchildren were to take only if the 
grandson, having survived her sons, died before reaching 
the age of thirty, and the surviving son was to have the 
power of disposition only if the grandson died during the 
lifetime “of any of” her sons and did not leave children. 
The family chart, Appendix IT, shows that the grandson 
was born on December 28, 1893 and died August 8, 1942, 
making him approximately forty-nine years of age at the 
time of his death; he did not survive all of the sons. 

The grandson did not survive the sons nor did he die 
before reaching the age of thirty, although he did leave 
children surviving him. 

Following this to the last condition of the trust, he (the 
grandson) died during the lifetime of two of the sons but 
did leave children, thus preventing the last surviving son 
from exercising the power to dispose of the trust under his 
will. 7 

^ “If a contingent remainder-man fails to come into possession, it is not 
because his estate is destroyed but because he never had an estate, only the 
potentiality of an estate." Kales on Estates. 

“. . . a defeasible fee is created of an estate in fee subject to be defeated 
by the death of the devisee leaving issue before the death of the life tenant. ’ ’ 
Schneider v. Holghauser, 119 S. W. 177, 134 Ky. 33. 


Thus, neither the grandson nor his children ever had an 
estate, no estate ever vested in him or them; and, he and 
they having at best a potentiality of an estate, the Appel¬ 
lants are not entitled to the proceeds of the trust. It was 
at best a defeasible fee. 8 

Testatrix did not employ any technical phraseology, 9 and 
from the will itself it appears she took great pains in mak¬ 
ing the various provisions. Had she, as it is contended, 
meant that her grandson or his children were to get the 
trust fund absolutely, she would have so stated in as simple 
language as possible, and her failure to do so, in itself, 
negatives the idea that the testatrix intended to dispose of 
the trust in the manner contended by the children of the 
grandson. 

Appellants’ reference that the wits of the draftsman of 
this document wandered 10 seems frivolous in the instant 
case, where the language is clear and devolves around a 
definite plan. 

As a matter of fact, the will was artificially drawn, its 
witnesses being well known and competent members of the 
bar of this Court and the District Court. 

From a reading of the words creating the trust itself, it is 
clear that it was testatrix’s intention to dispose of the fund 
only upon the happening of the conditions she specifically 
set forth. Otherwise, such trust, upon the conditions fail¬ 
ing, was to revert to the residuary estate. 11 

The contention that the testatrix or her draftsman 
omitted the words which would have expressly covered her 

8 ‘ ‘. . .where an estate is devised in fee subject to be defeated by the de¬ 
visee ’8 death without issue before a certain time, or before attaining a 
certain age, or before the death of another person or persons, his title becomes 
absolute on his living until such time, or on his attaining such age, or on his 
surviving such other person or persons ...” (Italics supplied.) Corpus 
Juris, Sec. 1559, p. 485. 

o “Weight and meaning must be given to every word used in a will if the 
words make any sense at all, and none should be deleted and none added.” 
Evans v. Ockershausen, 69 App. D. C. 285, 100 F. (2d) 695. 

10 Reference note bottom page 9, Appellants’ brief. 

11 “A residuary clause includes a reversionary interest in property which 
would take effect immediately upon failure of contingent remainders where 
it is nowhere disposed of in the will.” Beeves V. American Security Trust 
Co., 115 F. (2d) 145. 
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grandson’s failure to survive, leaving children, is not of 
any force because again we can readily see from the entire 
instrument that that was certainly not her intention. Such 
contention constitutes a prayer for the use by this Court of 
powers of speculation. 

There was no vesting of an estate in the grandson; at 
best, his was but the potentiality of an estate which could 
not vest until certain conditions happened. 12 

In providing her surviving son with a power of appoint¬ 
ment, the will further revealed the intent of testatrix that 
she wanted her sons, or the last survivor of them, to dis¬ 
pose of the trust by the survivor’s will, and the surviving 
son, R. J. Shepherd, who died testate, failed to so dispose 
of the fund because he could not do so under the conditions 
of the will. 

One of three results is reached by the failure of the condi¬ 
tions to occur: the fund itself vested in the sons immediately 
upon testatrix’s death; or it reverted to the residuum of 
the estate and passes under it; or, finally, testatrix died in¬ 
testate in so far as the trust fund is concerned. 

“The law favors the creation of vested, rather than 
contingent estates, and those given by will should al¬ 
ways be regarded as vesting at once, unless it clearly 
appears from the language of the will that it was the 
intention of testator that the estate should be contin¬ 
gent upon some future event.” Hodge v. State Street 
Transit Co., 251 Mass. 410,146 N. E. 802. 

Following the decision in the Hodge case, it would ap¬ 
pear from the language employed by the testatrix that the 
trust did not vest in her sons immediately upon her death 
because of the conditions she had set up, as she intended 
there would be no vesting until the occurrence of the con¬ 
ditions. 

12 “ ‘I/’ age is attained. A devise to a person ‘if' he shall attain a cer¬ 
tain age is contingent when unexplained. But if such expressions are followed 
by a devise over in case of death before attaining the age, or the like, it is 
held that the previous provision is thereby explained to be a condition subse¬ 
quent, not preventing the vesting of the estate, but making it liable to be 
divested by the event failing.’’ Rood on Wills, Sec. 585. 
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‘* Where testator has given interests to arise on cer¬ 
tain contingencies, and they failed because such con¬ 
tingencies do not happen, the interests in such prop¬ 
erty which are not disposed of pass under a residuary 
clause.’’ 

Page on Wills, Section 874. 

Therefore it follows that the fund did not vest in the sons 
immediately upon testatrix’s death, although the sons had 
a present fixed right of enjoyment of the income from the 
fund; that she did not die intestate in so far as the trust is 
concerned, since the law, rightfully, does not favor partial 
intestacy, 13 when such can be avoided; and that upon the 
failure of the occurrence of any of the conditions set up by 
the testatrix, the trust reverted to the residuum of the es¬ 
tate and is distributable to the residual legatees or their 
heirs. 14 

In the Wilkins v. Miltimore case 15 cited by Appellants, tes¬ 
tatrix did not set up any conditions in creating the trust of 
her shares of stock in the family corporation, and, although 
she failed to dispose of the property or corpus except in 
the event of sale or liquidation of the corporation, the court 
held that the beneficiaries, for whom she showed her affec¬ 
tion, would take, saying in part: “A gift of the use of the 
property is a direct gift of the property itself and a bequest 
unlimited as to time and without disposition of the corpus 
is to be construed as a bequest of the corpus itself under the 
second paragraph.” Testatrix had drawn the will herself, 
without benefit of legal assistance, but the second para- 

13 ‘ < Partial intestacy is to be avoided, unless the language of the will com¬ 
pels it.” Brown v. Wells, 45 App. D. C. 428. 

‘ * In order to avoid partial intestacy, the general rule is that a general resi¬ 
duary clause should be construed liberally so as to pass all of testator’s estate 
which is not otherwise disposed of. ’’ Page on Wills, Section 871. 

* * It is a general rule always to construe a residuary clause so as to prevent 
an intestacy as regards any part of the testator’s estate, unless there is an 
apparent intention to the contrary.” Young v. Norris Peters Co., 27 App. 
D. C. 140. 

14 ‘ * A general residuary clause passes property of which testator has not at¬ 
tempted to make any disposition although he has disposed of other interests 
in the same property.” Page on Wills, Section 874. Lewis v. Payne, 113 
Md. 127, 30 L. R. A. (NS) 908. 

is Appellants ’ Brief, pp. 12, 15 and 16. 
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graph indicated what her intentions were as to the disposi¬ 
tion of the corpus. 

The instant case sets up conditions which must occur 
before the grandson or his children can enjoy the benefits 
of the trust, and, therefore, is not analogous to the Wilkins 
case. 

Testator, in the Seiner case, 16 left a will containing four 
paragraphs. In the first he directed the payment of debts 
and made a nominal bequest to each of his three sons. The 
second paragraph devised the rest and residue to his three 
sons in trust, with the direction that testator’s wife receive 
the entire income during her life. The third paragraph 
provided that should his wife predecease him, the remain¬ 
der should go to his three sons; and in the fourth paragraph 
he named his three sons as executors. The wife outlived 
the testator and one of the sons predeceased the mother. 

In an action for construction of the will, the appellate 
court held that by implication the testator bequeathed the 
corpus to his sons. 

This was a natural conclusion for the Court to reach, as 
his sons were the dominant beneficiaries of the testator, but 
here too we do not find the carefully set out conditions that 
are before us in the instant case and which distinguish our 
case. 

It is obvious that Appellants’ position would require 
speculation as to the testamentary intention of testatrix, as 
the authorities and cases relied upon by the Appellants are 
not comparable to the case at bar, and we would be taxing 
this Court by discussing each of the cases cited by Appel¬ 
lants at length. The two cases above cited suffice to show 
the inapplicability of Appellants’ citations to the case at 
bar. 


16 Appellants ’ Brief, pp. 18 and 19. 
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3. There Can be no Substitution or Supplying of Language 
to Prevent the True Intent of the Testatrix Being 
Carried Out. 

In this case we must start with the premise that a testa¬ 
tor’s intent, when indicated by the unambiguous language 
of a will, should be given effect where no positive law is 
violated. See American Security & Trust Co. v. Blair, 63 
App. D. C. 170, 70 F. (2d) 774. 

The Court will, in construing any will, place itself in the 
position of the testator and, through the wording of the 
will, arrive at the testator’s meaning. In all cases, the 
Court is limited to the language of the will to ascertain the 
intention, and if that language is clear and definite the 
Court will not do other than carry the language into effect. 

Since the oft-cited case of Smith v. Bell , 6 Pet. 68, 8 L. Ed. 
332, the Courts have consistently held that the first rule in 
the exposition of wills, to which all other rules must give 
way, is that the intention of the testator as expressed in his 
wall shall prevail, provided it be consistent with the rules of 
law. 

In the recent case of Howard v. American Security & 
Trust Co., 171. F. 2d 29, 77 W.L.R. 234, decided by the 
United States Court of Appeals on November 22, 1948, 
Judge Prettyman expressed our position as follows: 

“Many of the able and scholarly arguments pre¬ 
sented by counsel relate to the rules of construction 
applicable to wills. But in this case we perceive in 
the will itself the intent of the testator, and that intent 
must be given effect. Technical rules of construction 
come into play only when the testator’s intent cannot 
he satisfactorily discerned.” (Italics supplied.) 

It is elementary that the primary source of determining 
a testator’s intention is the will itself. The Court is limited 
to the language of the will to ascertain the intention of the 
testator and if that intention is clearly deducible from the 
terms used, taking the whole will together, then the Court 
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is bound to give that construction which will effectuate and 
not defeat it. 17 

We earnestly contend that the intention of the testatrix 
in this case is “clearly deducible”. 18 

Now, what was that intention? Without burdening the 
Court with repetition of points already made, we find that 
the income from the trust fund in question is to be paid, 
in equal shares, to testatrix’s sons, W. J. Shepherd and 
A. M. Shepherd, and on the death of either, to the survivor 
during his life. Upon the death of both sons, the income 
is to be paid to her third son, R. D. Shepherd, if he be then 
living, during his lifetime. It is then provided as follows: 

(a) Should the grandson survive the three sons, he is 
to receive the trust fund if he has attained the age of thirty, 
or, if he has not then attained the age of thirty, the trust 
fund is to be held until he reaches the age of thirty, when 
it is to be paid to him. He did not survive the sons; con¬ 
sequently, this condition precedent was not fulfilled. 

(b) Should the grandson survive the three sons but die 
before reaching the age of thirty and leave children, the 
children are to take as they respectively reach the age of 
twenty-one. The grandson did not survive testatrix’s three 
sons; consequently, this condition precedent was not ful¬ 
filled. 

The above are the only references to the grandson and his 
children except the provision that should the grandson die 
during the lifetime of the testatrix’s sons and not leave a 
child or children, then her last surviving son could dispose 
of this trust fund by his last will. This condition prece¬ 
dent likewise was not fulfilled. 

17 Young Women's Christian Some V. French, 187 U. S. 401; 23 S. Ct. 
184, 47 L. Ed. 233; see also Presbrey v. Simpson, 53 App. D. C. 358, 290 
F. 333. 

18 Testatrix’s intent must be drawn from will as written, illuminated by 
such circumstances as existed at date of execution, and court cannot guess 
what testatrix would have done if she could have foreseen what would happen 
after her death, and cannot frame a document which court thinks would be 
a fitting last will. Burlington County Trust Company v. Di Castelcicala, ct al., 
66 A (2d) 164. 
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It is to be noted that never are the great grandchildren 
to take unless their father (1) survive his three uncles and 
(2) die between the time of the death of his last surviving 
uncle and the time he reaches the age of thirty. This is the 
only provision under which the great grandchildren could 
take. That situation never materialized. We may specu¬ 
late as to why the testatrix so limited their taking—but only 
speculate. Why, in another part of her will (Paragraph 
Fifth), does she speak as though she realizes her divi¬ 
sion between her children and grandson (nothing about her 
great grandchildren, please note) may be taken as an evi¬ 
dence of more affection for one than another, and wants to 
disabuse everyone’s mind as to this? We may speculate, 
yes; but we are bound by her written word, in a will not 
inartificially drawn (note the names of witnesses to the 
will—able lawyers known to the Court), but a will that is 
crystal clear. 

Rather than indulge in speculation, is it not reasonable to 
suppose that testatrix had no intention whatsoever of pre¬ 
ferring the children of her grandson unless, having sur¬ 
vived her three sons, he died before reaching the age of 
thirty years, having married and leaving children—this for 
the reason that in such case the children of Henry, the 
grandson, would be of tender years. Their father in all 
probability would not have been able to have accumulated 
enough to care for them during their minority, and therefore 
she felt that the children of her grandson should receive 
the benefit of the corpus of the trust fund; whereas she 
felt that if he survived her children and died after reach¬ 
ing thirty years he would have been able to have accumu¬ 
lated enough of the world’s goods to enable him, himself, 
to have provided for his children. 

If we may be accused, in the statement just made, of 
speculating, it at least has the virtue of having the specu¬ 
lation based on the actual language of the testatrix, because 
her language is clear and unmistakable; whereas, the con¬ 
tention of the Appellants calls for a construction most 
strange—a speculation which would prefer these great 
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grandchildren, that is to say, the descendants of a child of 
hers who at best were to partake contingently. The con¬ 
struction contended by Appellants is not only unfair but it is 
one so at variance with the remainder of testatrix’s will as 
to be shocking. Why these Appellants should take, to the ex¬ 
clusion of the descendants of the natural and expressed 
objects of the bounty of testatrix, is beyond comprehen¬ 
sion. 

May it he argued that a general or particular intent has 
been shown from the entire will to prefer these great grand¬ 
children to the exclusion of everyone else? Particularly, 
may we add, when Paragraph Fifth of the will, which 
reads as follows: 

“Fifth: I desire to say that the foregoing division 
of my estate has nothing to do with the same affection I 
have for all my children and grandson, but the disposi¬ 
tions of my property severally made in this will are 
upon the express condition that the several legatees 
and beneficiaries, both direct and contingent, acquiesce 
in the provisions thereof, and it is my will that should 
any person or persons dispute, contest or attempt to 
contest this will that such person or persons shall have 
no share in my property or the income therefrom and 
are expressly excluded from any benefit under this 
will.” 

discloses no reference to the great grandchildren. 

There should be no difficulty as to testatrix’s intention 19 
concerning the corpus of the trust fund, as her language is 
simple enough to follow, for had she meant for the great 
grandchildren to take the fund in any event, she would 

19 Page on Wills, Section 806, p. 1362, states as follows: 

“When testator’s intention is clear, every rule of construction yields to 
such intention.’’ 

“The purpose of the construction of a will is the ascertainment of the 
intent of the testator. Within the limits prescribed by law, it is within the 
province of every person of testamentary capacity to dispose of his property 
by will in the manner deemed best by him and it has long been the policy of 
the courts to further his intent. So long as his intention be clear and mani¬ 
fest within the four corners of the will, there is no reason for judicial construc¬ 
tion. The problem of construction, therefore, only arises when the intent of 
the testator is not clearly expressed and is doubtful or ambiguous. 

In re Bumstead’s Estate, 64 A. (2d) 55. 
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have so provided and would not have set up the conditions 
that appear in subparagraphs one and two in Paragraph 
Second of testatrix’s will above referred to. 

The grandson did have issue but there cannot be a taking 
by them because, from the language used by the testatrix, 
the condition of their taking was not fulfilled; nor does 
the will show any intention that they were to take; nor can 
we insert words to change the apparent and expressed in¬ 
tent of testatrix. The entire pattern of the will and the 
apparent intention of the testatrix is, as we have previously 
pointed out, directed to her sons as the real and natural 
objects of her bounty. 

A reading of the entire will shows no ambiguity but 
rather a definite plan of disposition of her worldly effects 
and the plan devolves completely around her children. 20 

There is no argument that the testatrix intended to dis¬ 
pose of her entire property, and that is precisely what she 
has done, for on the failing of any of the conditions in Para¬ 
graph Second provided, she disposed of the fund under 
the residuary clause. (Reeves v. American Security and 
Trust Company, supra) 

Should, however, the Court believe that she did not intend 
to dispose of the trust fund under the residuary clause, it 
becomes apparent that testatrix then died intestate as to 
the fund established under Paragraph Second. And this 
is so, despite the reluctance of a Court to invite partial in¬ 
testacy except where it appears that the testatrix’s inten¬ 
tion is not for the fund to fall into the residuum. 21 

What in effect is being asked by the children of Henry 

20 The Court in Cox v. Handy, 78 Md. 108, petition for rehearing 78 Md. 
126 held: 

. . general rules of construction which are frequently of great use in 
ascertaining the meaning of a testator when it is doubtful, but are 
never to be applied so as to defeat his intention when it is clear.” 

21 No presumption of an intention to die intestate as to any part of his 
property is allowable when the words of a testator’s will may fairly carry 
the whole, and any construction which will result in partial intestacy is to 
be avoided. 

Galloway v. Galloway, 32 App. D. C. 76. 

While it is true that the court will endeavor to so construe a will as to pre¬ 
vent intestacy, it is equally true that the court will not substitute or supply 
language to prevent it. Burlington County Trust Company v. Di Castelcicala 
et al, 66 A. (2d) 164. 
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Shepherd, Jr. is for the Court to completely ignore the rest 
of the will and predicate its decision solely on certain sec¬ 
tions of Paragraph Second, which cannot be done if we 
are to arrive at the real intent of testatrix. 

The contention that either the children of Henry Shep¬ 
herd, Jr. take or that the corpus passes to the surviving son 
under a power of appointment must fail, because the 
conditions set up by the testatrix have never been fulfilled. 

CONCLUSION. 

The Appellants, by their argument, would require the 
Court not only to speculate as to the real and true inten¬ 
tion of the testatrix, but would go even further and would 
have the Court favor a strained construction of the will, 
rather than one which is clearly deducible from the context 
and from the pattern of disposition so carefully and method¬ 
ically set out by the testatrix. She not only knew who 
were the primary objects of her affection and bounty, but 
she definitely provided that her sons were to enjoy the 
benefits of her estate. They were the ones whom she en¬ 
dowed with her earthly goods and possessions, they were 
the ones toward whom she expressed her love, her affection, 
and they were the primary beneficiaries of her treasures. 

We submit to this Honorable Court that a will could not 
have been more carefully prepared to preserve the rights 
of her children than the will of the testatrix in this case. 

It is manifest that the trust, upon the failure of any of 
the conditions, would revert to the residuum of the estate 
and thus pass, as did the rest of her estate, to the natural 
objects of her bounty. 

The judgment of the Court below should be affirmed. 
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